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ind stood rejected. In this 
87, 89, 92 and 93 are 



REMARKS 

In the Final Office Action mailed September 20, 2007, an I Advisory Action dated 

i i 

December 28, 2007, claims 1-38, 59-62 and 81-93 were pending 
amendment, claims 1, 11-13, 20, 21, 23, 28, 32-34, 36, 59-61, 81 
amended, and claims 2-3, 5-10, 83-86 and 88 are cancelled in adi ition to previously cancelled 
claims 39-58 and 63-80. Further consideration of the present application including claims 1,4, 
i 1-38, 59-62, 81-82, 87 and 89-93 is respectfully^ requested. 

Claims 5-11, 20-27 and 83-88 were initially indicated as 
§112, second paragraph. See e.g., Final Office Action, page 2. ]j 
Action then goes on to indicate that the previous rejection under 
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121020 



>eing rejected under 35 U.S. C. 
owever, the Final Office 
SU.S.C. §112, second 



paragraph has been withdrawn. See e.g., Final Office Action, pa je 7, lines 4-6. Applicants are 
currently responding under the presumption that these rejections lave been withdrawn. 
Clarification with regard to the status of the rejections under 35 |r.S.C. §112, second paragraph 
is respectfully requested. 

Claims 1-14, 18, 20-22, 81-88, 92 and 93stand rejected Jnder 35 USC §102(e) as being 
anticipated by U.S. Patent App. Pub. No. 2003/0105462 to Haid< r. Claim 1 is amended to recite, 
among other features, "said intermediate portion ^including a firsi member along one side of said 
visualization opening and a second member albng the opposite s de of said visualization opening, 
said first and second members each including a concavely curves 

outer most one of opposite sides of said plate and a concavely ci rved inner side surface opposite 

« .* 

said respective outer side surface, said inner side! surfaces definh g respective ones of opposite sides 
of said visualization opening that extend alongisaid longitudinal ixis, wherein said first and second 
members each include a maximum width transversely to said lor gitudinal axis from said inner side 
surface to said outer side surface thereof that isj uniform along a ength of said visualization iopening, 
said visualization opening including a minimum iwidth transvers ly to said longitudinal axis between 
said opposite sides thereof, said minimum width; of said visualizi tion opening being greater than 
said maximum widths of said first and second members combine d." Support for the amendment 
may be found, for example, in Figure 3 and paragraphs [0057] ai d [0058] of the publication of the 
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uni brm 1 
different 



t Lere i 



present application. Claim 1 1 has been amended to depend from 
of claim 5, and claims 12-13 have been amended to maintain 
93 have been amended to depend from claim 20. 

Haider fails to disclose or suggest at leasjt these features ir 
members along the central element in Haider do not include a 
element. Rather, the members have a variable \yidth due the 
outer sides of the walls along the central element. Furthermore, 
that the minimum width of the central element greater than the 
members along the central element. Therefore, {withdrawal of thi 
respectfully requested along with claims 4, 1 1-14, 18 and 92-93 

Amended claim 20 recites, among other: features, "whereii i 
a first member along one side of said visualization opening and a 
side of said visualization opening, said first and second members 
surface defining an outer most side of said plate an(l an inner side 
surface, said inner side surfaces defining respective opposite side 3 
extend along said longitudinal axis, wherein said first and seconc 
width transversely to said longitudinal axis between said inner si 
thereof, said visualization opening including a minimum width 
between said opposite sides thereof, said minimum width 
than said maximum widths of said first and secpnd members con: 
amendment may be found, for example, in Figijire 3 and 
publication of the present application. Claims il and 23 have be 
consistency with claim 20. Claims 92 and 93 have been amende ! 
from claim 20. 

Haider fails to disclose or suggest at leajst these features 
no disclosure or teaching that the minimum width of the central 



lairn 1 in view of the cancellation 
with claim 1 . Claims 92- 



cons istency 



in 



claim 20. For example, there is 
Jlement is greater than the combined 
maximum width of the members that extend along the central el< ment. Therefore, withdrawal of 
this basis of the rejection of claim 20 is respectjfidly requested aljjmg with claims 21-22 and 92-93 
depending from claim 20. 
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claim 1 . For example, the 
width along the central 
curvatures of the inner and 
is no disclosure or teaching 
ombined maximum widths of the 
basis of the rejection of claim 1 is 
(Depending from claim 1 . 

said intermediate portion includes 
second member along the opposite 
each including an outer side 
surface opposite said outer side 
of said visualization opening that 
members each include a maximum 
and said outer side surface 
t^nsversely to said longitudinal axis 
opening being greater 
bined." Support for the 

[0057] and [0058] of the 
tn amended to maintain 
to depend directly or indirectly 



si:.e 



of said visualization i 
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jfeatures, "wherei 1 



i members each 



ex ending i 



inner and 



amend id 



1 1 



Amended claim 81 recites, among other 
a first member along one side of said visualization opening and a 
side of said visualization opening, said first and; second 
outer surface extending along opposite outer edges of said plate 
connection portions, said first and second members further including 
surface opposite said outer surface thereof, said! inner surfaces 
respective sides of said visualization opening, wlierein said 
member and said inner and outer surfaces of saidj second membei 
longitudinal axis that is uniform along a length jof said visualizat: 
amendment may be found, for example, in Figdre 3 and paragrafjfis 
publication of the present application. Claim 87 h&s been 

•j : i' 

of the cancellation of claim 86 and to maintain jborisistency with 

'( - ■ 

Haider fails to disclose or suggest at leap these features 
members along the central element in Haider d| not include a un 
element. Rather, the members have a variable ysadth due the 
outer sides of the walls along the central element ;It also does 
minimum width of the central element is greater jth'an the combirfecl 
members along the central element and therefore* does not teach 
of the rejection of claim 81 is respectfully requ^st^d along with 
therefrom. 

Claims 36-38 stand rejected under 35 ijsjci §102(b) as 
5,423,826 to Coates et al. Amended claim 36 
with a holding instrument where the holding 

movable linkage member and a stationary memoes, wherein saic 

j; \- i 

said second member upon actuation of said actuating system; a 
said actuating system, said holding system inc 
respective ones of said linkage and said stationl 



ites, among otl sr 



lent includes 



along said longitudinal axis with said actuating system between 



position with said second member to selectively 

s 

; . 



engage and reld ise 
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ing first and 
member, whejfein 



[&022 



said intermediate portion includes 
second member along an opposite 
include a concavely curved 
tjjjetween said first and second 
a convexly curved inner 

along and defining 
outer surfaces of said first 
each define a width along said 
mi opening." Support for the 
[0057] and [0058] of the 
to depend from claim 81 in view 
Lmended claim 81. 
claim 81. For example, the 
form width along the central 
curvatures of the inner and 
disclose or teach that the 
maximum widths of the 
:laim 87. Withdrawal of this basis 
< laims 82 and 87 depending 



difl srent i 



n( t 



an ;ic: 



ipated by US. Patent No. 
features, a plate in combination 
"an actuating system including a 
linkage member moves relative to 
l|]olding system operably coupled to 
holding members coupled to 
said first member is movable 
release position and a clamping 
said plate therebetween along 



se ond ] 
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said longitudinal axis thereof; and a guide mech&rii&n along said Actuating system including at least 



a^ci$ and mountec 
meinber space< 



one guide member offset from said longitudinal 
proximally of said holding system with said gui<jk 
said holding system is engaged to said plate along s&id longitudiri il 
guide member positioned relative to said plate to , >uide placemen 
through said at least one hole." Support for the iihendments may] b 

;d!09]-[0112]. 



18-28 and paragraphs [009 1]-[0094], [0105], aij 

A review of Coatps et al. fails to reveal Sny (disclosure of 
proximally of the holding system to a stationary r lumber of an actuating 
with the holding system. Rather, when guide mpmlber 180 is pos 
placement of the bone engaging fastener, it is positioned in the hiding 



the instrument through a! foot 157 mounted to the 

ill 1 

shown in Figure 19. Accordingly, withdrawal of tte rejection oi 
depending therefrom is respectfully requested. 

Claims 23-27 stand rejected under 35 U|<£ §103(a) as 



guide member that is mounted 
system that is connected 
ioned relative to the plate to guide 
system at the distal end of 
distal ends of irUovable arms 151, 152, such as 

claim 36 along with claims 37-38 



Claims 23-26 depend from claim 20 and are all^a^te at least 
and also for the reasons provided in the previous 



bei lg unpatentable over Haider alone. 
foJl the reasons claim 20 is allowable 
responses. Withdrawal of this basis of the rejection 



of claims 23-27 is respectfully requested. 

Claims 1-15, 18-27, 81-88, 92 and 93 h|v<5 been rejected jjmder 
unpatentable over U.S. Patent No. 6,413,259 to I y 6ns et al. alon 
stand rejected over U.S. Patent No. 5,954,722 to iono et al. alon| 
have been amended as discussed above. Lyonsj el; al. disclose a f 

linear outer 



between the connection portions of the plate anj J inear outer sid( 3 
portions. Therefore, the members on opposite ! icep of the circul r 
width along the central liole. Rather, the memt e: sjhave a variab e 

i 

the central hoi 
the central holi 



of the inner and outer si<Jes of the members alo i{; 
disclosure or teaching tljat the minimum width 



3 



maximum widths of thejrnembers along the centiaL hole. Theref ire 
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to said stationary member 
proximally from said plate when 

axis and with said at least one 
of a bone engaging fastener 
e found, for example, in Figures 



35U.S.C. §103(a) as being 
and claims 1-15, 18-27 and 92-93 
. Independent claims 1, 20, and 81 
ate with a circular opening 
extending between the connection 
hole do not include a uniform 
width due the different curvatures 
Furthermore, there is no 
is greater than the combined 
withdrawal of this basis of the 



i i 
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rejection of claim 1 is respectfully requested alon 
claim 1 

Lyons et al. also fail to disclose or sugg 
disclosure or teaching that the minimum width jp 
maximum widths of the members that extend . 

ztm 



y with claims 4 3 



hi -the 



different 



this basis of the rejection of claim 20 is resped 
depending from claim 20. 

Lyons et al. also fail to disclose or suggpsl: 
members along the central hole in Lyons et al. dc 
The members have a variable width due the 
members along the central hole. It also does net 
central hole is greater than the combined maxir n 
and therefore does not teach claim 87. Therefore 
81 is respectfully requested along with claims 82 
With respect to Bono et al, it discloses h 
portions of the plate and concavely curved outer 
each side of the oval opening that extend betw^jc 
along the oval hole do not include a uniform wjL 
variable width due the different curvatures of the 
hole. Furthermore, there is no disclosure or teate 
greater than the combined maximum width of 
withdrawal of this basis of the rejection of clai 
14, and 18-19 depending from claim 1. 

Bono et al. also fail to disclose or sugg 
disclosure or teaching that the minimum width 
maximum width of the members that extend 
basis of the rejection of claim 20 is respectfull: 
depending from claim 20. 



the features in 
central hole 
hgf the central 
ly requested al 



widkhi 



the oval hole i 
albiKgjthe oval 
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;laim 20. For example, there is no 
is greater than the combined 
element. Therefore, withdrawal of 
with claims 21-27 and 92-93 



U ng 



the features in 
not include a 
curvatures 

disclose or teac t 

•i 

q widths of thf 
Svithdrawal 
and 87 dependi 
blate with an 
wall surfaces 
the connectioi 
ii along the ov£ 
inner and outei 



^lihg that the mi imum 
members alon ; 



jis respectfull 



the features in fclaim ; 
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1 1-14, and 18-19 depending from 



:laim 8 1 . For example, the 
ujuiform width along the central hole, 
f the inner and outer sides of the 
that the minimum width of the 
members along the central hole 
oflthis basis of the rejection of claim 
lg therefrom, 
opening between the connection 
the members that are located on 
portions. Therefore, the members 
hole. Rather, the members have a 
sides of the member along the oval 

width of the oval hole is 
the oval hole. Therefore, 
requested along with claims 4, 1 1- 



o\ stl 



al >ng 



20. For example, there is no 
greater than the combined 
eleiribnt Therefore, withdrawal of this 
j equested along With claims 2 1 -27 and 92-93 
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Claims 16-17, 28-35 and 89-91 stand rejected as being unpatentable over Lyons et al. in view 
of U.S. Patent No. 6,193,721 to Michelson. Clairisj 16 and 17 de >end from claim 1 and are 
allowable at least for the reasons claim 1 is allow il&e over Lyons et al as discussed above. 



Claim 28 has been amended and recites 



longitudinal axis between a first connection porti njfor attachment to a first vertebra and a second 
connection portion for attachment to a second vej :ebra, said plate further including a visualization 
opening extending therethrough for visualizing a sjjace between 1; le first and second vertebrae, said 
plate further including a first outer end wall extending transverse y to said longitudinal axis along 



said first connection portion and a second end \y£ 
in said visualization opening and adjacent to said 



when said holding system is engaged to said plat 



with claims 32 and 34 can be found in the origijriiil jclaims and in 



cited references. For example, amended claim 
a stationary member and a linkage movable rela 
system to move said first holding member relatii 



filate including 



extending trai 



first connection portion; and a holding instrument 
including a remotely actuatable holding systemjejigaged to said ji ate with a clamping force between 

said first and second end walls, wherein said hdl<j ing system includes a first holding member and a 

Mi 

second holding member engaged to respective or es of said first si id second end walls to clamp said 
plate therebetween, wherein said first and second holding 'membirs move toward and away from one 
another in a direction that follows said longitucii isl|- axis of said j ate and further comprising a pair 
of guide members on said holding instrument positioned on opp< site sides of said longitudinal axis 



:Jf Support for 



@025 



a length extending along a 



sversely to said longitudinal axis 



discussion of the same in the specification. Claiiivp3 is amendec 
28. The cited references fail to disclose or suggestithe combinat :>n of these features recited in 

i : j | 

amended claim 28. Therefore, withdrawal of the rejection of clasm 28 is respectfully requested. 

Claims 29-35 depend from claim 28 and lire also allowat e at least for the reasons claim 28 
is. Furthermore, at least claims 32 and 34 recitje ] features that als i not disclosed or suggested in the 

jil recites "where n said connecting system includes 



J vie to said static aary member with said handle 

i 

e [to said second holding member to engage said 
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he amendments to claim 28 along 
r igures 1 8-28 and corresponding 
to maintain consistency with claim 



plate therebetween, said pair of guide member^ being mounted t said stationary member proximally 

j. | ,\ s 

of said holding system." None of the references: di-scloses or tea 
34 recites "wherein said second holding memb.ei 



hes these ; features. Amended claim 



is fixed and sai I first holding member is pivotally 



PAGE 25/27 " RCVD AT 2/28/2008 12:07:16 PM [Eastern Standard rime] * SVR:USPTO^FXRF-»/20 " DN1S:2738300 * CSID: " DURATION (mm-ss): 13-34 



02/28/2 008 12 :19 FAI 



Best Available Copy 

KRIEG DEVAULT 



I] ; 

attached to said second holding member and mojyjibje relative to s ud second holding member and 

Ijfj DSition and a re ;ase position while said second 



^one of t$e cited references 



said pair of guide members between a clamping 
holding member and said pair of guide member^ j jr<j stationary." 

teaches or discloses these features. Withdrawal^ |4e rejection o| claims 29-35 depending from 
claim 28 is also requested. ^ 

Claim 89 has been amended and recites,; a tnpng other feat ires, "an ^ctuating system 
including a movable linkage member and a static* ;ijjry member, v lerein saijl linkage member moves 



relative to said stationary member upon actuati 



1 



@026 



of said actuatir 



i .1 



i 1 ! - r > . 

operably coupled to said actuating system, saidjhj jl&ing system ii eluding fijst and second holding 
members movable with said actuating system b|lj{vipen a release i osition and a clamping position to 
selectively engage and release said plate thereb :t veen along saic longitudinal axis thereof; and a 
guide mechanism along said actuating system in< jjding at least c le guide ipember mounted to said 
stationary member proximally of said holding sy item and in offs t relationjto said longitudinal axis 
so that said at least one guide membeT is positicr iid relative to sa d plate tojguide placement of a 
bone engaging fastener through said at least orop [icjle when said : irst and second holding members 



system; 'a holding system 



are engaged to said plate along said longitudim 1 
be found, for example, in Figures 1 8-28 and pa £ 

The cited references fail to disclose or sSh j^est the at leas one guide member mounted to a 



tLe 

jjg; 



stationary member of an actuating system with 
combination with the other features of the hold 
withdrawal of the rejection of claim 89 is respec 
depending therefrom 

Claims 59-62 also stand rejected under 
et ai. in view of Boucher et al. and, separately, 
claim 59 recites, among other features, "said inljtc 



guide membe positioned relative to the plate in 

I i ■ 

instrument an ; I plate as recited. Therefore, 
;i fully requested Jong with claims 90 and 91 



opening extending therethrough for visualizing 



bet Lyons et al. n view of; Boucher et al. Amended 



till'- 

1 



Amendment with RCE 
Application Serial No. 10/603,471 
Atty Docket No. MSDI-259/PC757.00 
Page 20 of 2 1 



„_is." Support or the amendments to claim 89 can 
jjaphs [0091]-[ >094], [01105], and [0109]-[01 12]. 



U.S.C. §103(; 



rriediate portio 



ft 



as being [unpatentable over Bono 



further cbmprising a visualization 



space when s ud plate ik attached to the adjacent 



vertebrae 3 a first member along one side of saic j visualization op ning and a second member along 
an opposite side of said visualization opening, |>j ic • first and sec< id members each including an outer 
side surface defining an outer most side of saic | late and an inn< : side surface opposite said outer 



i 
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side surface, said inner side surfaces defining re, 
that extend along said longitudinal axis, wherei 
maximum width transversely to. said longitud 
surface thereof, said visualization opening incluliiii| a minimum 
longitudinal axis between said opposite sides thn 
opening being greater than said maximum widtnS 
Support for the amendment may be found, for e; 
and [0081]-[0083] of the publication of the presj 



rJeiitive opposite sides of said visualization opening 
aijd first and sec >nd members each include a 



axis between sa d inner side and said outer side 



t said minim 
f said first anc 
triple, in Figure 3 and paragraphs [0057], [0058] 
* triplication. ( laim 60 has been amended to 



:<|t al. fail to dis close or suggest that the minimum 

"it I i 

the combiner maximum width of the members 



recite the members along the visualization openlr |>|iave a uniforj^i width along the visualization 
opening, and claim 61 has been amended to der^ejiclj-from claim 5 

As discussed above, Bono et al. and Lyoj 
width of the central hole or oval hole is greater 
that extend along the central hole or oval hole, fij 
references also fail to teach or suggest the unif( 
opening as recited in claim 60. Therefore, with 
respectfully requested along with claims 60-62 
In view of the foregoing, the present ap; 
87 and 89-93 is believed in condition for allows 
undersigned by telephone to resolve any oi 



©027 



ridth transversely to said 

I 

m width of said visualization 
second mjembers combined." 



lecher et al. fai 
dthofthe 



!tion including 



$e$ The examin >r is encouraged to contact the 
matters concerning thfc subject application. 



Doc. 129 1051 




to remedy these deficiencies. The 
mbers along the visualization 
j ^wal of this basi s of the rejection of claim 59 is 
i ||nding from c aim 59. 



claims 1, 4, 11-38, 59-62, 81-82, 



submit ed 
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